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ITuceMo Dpenepuka XKenuu, npencejlaTensi Komurera no koHkypeHuuu OICP

3 uronsa 2013 1.

VYBaxxaeMblil rocnoiuH ApTEMBEB,

Ha 3acemanum, cocrosBmemcs 20 uroHs, KOMUTET MO KOHKYpPEHIMH BBIHEC
3aKJIIOYeHHe O T'OTOBHOCTH U cmocobHoctd Poccuiickoit ®emepanmu B34Th Ha cebs
obs3arenbctBa Mo uwiaeHcTBy B OOJCP B oOnacTH KOHKYpEHUIMH, IPH YCIOBHH
JalbHelInero BHIIOJMHEHHS pekoMeHqanuid Komurera (mpunararorcs).

Komuter mpusHaeT, YTO BEOOMCTBA NPENNPUHSIH 3HAUUTENbHBIE YCHIUS H
JOCTUIJIM CYLIECTBEHHOrO MNporpecca B YCTaHOBJIEHHH HEOOXOOMMBIX IIPaBOBBIX U
MHCTHTYIIMOHANILHBIX PAMOK C LIEJBIO Pa3BUTHUS KOHKYpeHUUHK B Poccuiickoii @eneparuy.
KomuTteT Taxxe OTMETHJI, YTO OXHUAAETCS H HajibHelInas paboTa Ha MYTH YJIy4IIEHHS
cuTyauyu. Tem He MeHee, CKOPOCTh U MaciTald JaHHBIX U3MEHEHHI Hen30exXHO BEJET K
TIOABJIEHUIO MOTEHIMANIBHO CNabbIX MECT U PpHCKOB, B OCOOEHHOCTH B cdepe
UMIIJIEMEHTAUH HOBBIX 3aKOHOB M IOJUTHUK dYepe3 aJIMHUHUCTPATHBHBIE U CyneOHBIE
pelleHns, OCHOBaHHBIE HAa JSKOHOMHYECKOM H MpaBOBOM aHalu3e. BeposTHOCTH
NOSIBJIEHUS TaKUX CNabbIx MecT u puckoB B Poccuiickoit Denepanuu BENUKO B CBA3U C
pasMepoM CTpaHbl M HaJIM4YUEM Yy KOHKYPEHTHOTO BEIOMCTBA IPYrHX (GYHKLHIA.
MexnayHapoZHOe COTPYAHHUYECTBO SBIISIETCS BAXXHBIM HHCTPYMEHTOM [UIS YCHJIEHHSA
NPaBoONPMMEHEHHS KOHKYPEHTHOTO 3aKOHOJATeNbCTBA Ha TEPPHTOPHH CTPAHBI U 3a ee
npenegami.

B cBsas3u ¢ stum, KoMuter copMympoBai psazn pekoMeHnauui (IpunararoTes) Juist
Oynymied JesTeNpHOCTH POCCHHCKMX BEJOMCTB, HANpPaBJEHHOM Ha yiIydlIEHHEe
KOHKYPEHTHOI'O 3aKOHOAATENbCTBA, IOJIUTUKH U IPaBOIPUMEHEHHS.

Kpome Toro, Komurter mpocut, 4ToObl Ha MEPHOX A0 NPHCOEOUHEHHS PoccuH K
OO3CP, poccuiickue BemoMcTBa €XEroJHO HHOOPMHPOBAIM O Mepax [0 pealdu3aluH
pexoMenauuii Komutera, ykaszanubsix B Ilpunoxennu. JlaHHbIE OTUETH], HAUHHAS C HIOHS
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PasBHTHM KOHKYPEHTHOTO 3aKOHOJATEIbCTBA M IpaBonpMMeHeHus B Poccuiickoi
denepanuu. '

KoMHTET OTMETHII, YTO, B CIy4ae OTKPBITUS HOBBIX OOCTOSITENHCTB, OCTaBISET 3a
co00if IpaBo IepecMOTpa CBOEro pelIeHUs B JTI00oe BpeMs pex e 4eM Bce NpopuibHbIe
xomuTeTsl OOCP nepenanyT cBou mHeHUst B CoBer.

B 3axmouenun, Komurter mpocun MmeHs OTMETUTh, uTo Pexomenpmauus 1a) He
UCKJIFOYaeT TOro, YTO HEKOTOpBIE NMPAKTUKH MOTYT CUHTATHCSI HApYMIEHHUSMH COIJIACHO
poccuiickoMy KOHKYPEHTHOMY 3aKOHOJATENBCTBY, H MOTYT OBITh 3allpeIneHbl HE3aBUCHMO
OT UX BO3ACHCTBHS Ha PBIHOK. 10, KakWe MMEHHO MPAKTHKU SBJAIOTCS HAPYILIEHUSIMHU,
JOJKHO YETKO M SICHO OBITH ONIpeIesieHO B METOAUYECKOM JOKYMEHTE.

ITone3ysce ciydaeMm, ot uMeHH neneratoB Komutera u CekperapHaTa XOTesl ObI
JUYHO BeIpasuTe Bam u BammM KoiuieraM mpH3HATENBHOCTH 3a OTIIUYHOE
COTpyZIHUYeCTBO, koTopoe xoManaa ®AC Poccur ocyluiecTBIANa HA MPOTHKEHHUHM BCETO
IIeprofa PacCMOTPEHHs BOIPOCa O NPUCOEHMHEHHH, a TalOKe IIOCTOSHHOE y4YacTHE B
pabote Komutera mo KoHKypeHIHH Ha MIPOTSHKEHHH MHOTHX JIET.

Her Heo6X0IMMOCTH TOBOPUTH O TOM, uTo CeKpeTapuar roToB IoMorath Bam mo
BCEM BOIIPOCaM, CBSI3aHHBIM C CONEPXKaHHEM JaHHOTO NIUChbMa U JalTbHEHIINM pa3sBUTHEM

U IIPaKTH4eCKOW UMILIEMEHTalel pedopMHUpOBaHUA KOHKYpeHIH B Poccuu.
Hckpenne Bam,

®penepux Kennu

IIpencenarens KomureTa 1o KOHKypeHIHH



Pexomennanun ais Poccuniickoii deaepanuu no Bonpocy Oyaymux AedcTBHiM

1.  Vay4muTe KayecTBO SKOHOMHYECKOTO aHajnM3a M ero MCIoJIb30BaHUs
KOHKYDEHTHBIM BEJIOMCTBOM TIPH OCYIIECTBIEHHH KOHKYPEHTHOTO NPaBONPHMEHEHHUS, a
TAK)Ke JJIs1 COBEpPIIEHCTBOBAHUS CyNeOHON MPaKTHKH:

a)  PaccmoTpeHue orpaHWuYeHHH KOHKYpDEHIMH, JOJ/DKHO MPOBOAUTHECSA IO
KPHTEPHAM, ONpeNeTIeHHBIM 3aKOHOM, B COOTBETCTBHM C KOTOPBIM IIPOBOJUMAs OIlEHKa
3JI0yNOTpeOJIeHUsT JOMUHUPYIOUIUM TIONOXKEHUEM, COTJAIIEHUH M 3KOHOMUYECKOMH
KOHLEHTPAUH B KaXXIOM OTHAEIHFHOM Jene JOJDKHa OBITh OCHOBaHA Ha 00OCHOBaHHOM
3KOHOMHYECKOM aHajM3€ W IPHHHUMATh BO BHHMAaHHE JIUIIL PEAIbHO CYILIECTBYIOIIUE
XapaKTepUCTHKH PBIHKA.

b)  “ZloMuHHMpOBaHHE” B KOHKYpPEHTHOM Jiejie JOJDKHO ONpenensThcsl Ha 0ase
TeKymell WHOboOpMaluu M aHayim3a. PeecTp ¢upMm c peiHOYHO#K moseit Gonmee 35% He
JOJDKEH UI'PaTh POJIU B dnpenenennn JOMUHVPOBaHHUS.

C) O6na)1aHHé IpaBaMH Ha MHTEIJIEKTyallbHYI0 COOCTBEHHOCTb HE JOJDKHO
BECTH K IIPE3YMIILIUU JOMUHUPOBAHUS.

d) OkxoHoMHMYeckMit  aHamM3 JIOJDKEH OBITH  HEOTHEMIEMOH  YacThIO
KOHKYPEHTHOTO IPaBONPHUMEHEHHs, BKIIOYAas IIPaBOIPHMEHEHHE, ocymeCTBJmeMOé
TEPPUTOPUATIEHBIMK OpraHaMy KOHKYPEHTHOT'O BeJOMCTBa.

2.  YydmiuTh B3aMMOCBSI3aHHOCTh KOHKYPEHTHOTO 3aKOHOATeNbCTBA H
VYronosnoro Konekca:

a) YCTpaHHTh YTONOBHYIO OTBETCTBEHHOCTH 3@ IOBTOPHOE 3JI0YIOTpeOIeHHe
JOMUHUPYIOIUM IOJ0XKESHUEM.

b) Buectu wusmeHeHus B VYromoBusli Komekc ¢ HenB0  yCHIIEHHS
CTUMYJIMPOBAHHUS 3asBICHUH 110 MPOrpaMMe CMATYEHHUS 10 aAMHUHHUCTPATHBHOMY IIpaBy,
HapuMep, IyTeM OrpaHWYEHHs YCMOTPEHHS B OTHOLIEHHM Mephl HAKA3aHHS B
WHCTaHIUAX, TA€ 1O aAMHHUCTPAaTUBHOMY 3aKOHOMAATENHCTBY TapaHTHPOBAHO
IIPUMEHEHNE IPOTPaMMBbl CMSTYEHHUS,

C) VIy4UIMTs COTPYIHHYECTBO Mexcjly KOHKYPEHTHBIM BEIOMCTBOM |

NpaBOOXPaHUTCIBHBIMH OpraHaMH.



3. VYIydinuTh Opoueaypy KOHTpPOJIS 3a CAMSHUAMM.

a)  V3MeHHTh NOpOrM [ YBEOOMIIEHHH O CIHUSHHAX B COOTBETCTBHH C
Pexomenpganueit OOCP 2005 r. «O pacCMOTpEHHM CHEJIOK IO CIUSHHIO» H JyYIIUMHU
MMpPOBBIMH TIPaKTHKaMH C IeJbio oOecledeHHs Toro, 4roObl IO KpaHHeH Mepe IBe
CTOpOHBI CJIMSIHHSA MMeENH COBIT WM akTuBbl B Poccuiickoli ®enepanuy, mpeBbILIaoNne
ONpeMeNEHHbIM MaTepHabHBIA MOPOr BMECTE C PENIeBaHTHBIM COBITOM H/MIIM aKTHBaMH
nprOOPETEHHON CTOPOHBI, OTPaHHYEHHON MO COBITOM H/MIM aKTHBaM NpPHOOPETAEMOro
npennpusTus(uit).

b)  CoxpaTuTh KOIHMYECTBO MTOCIENYIOINX YBEAOMIIEHHUH 110 CAENKaM, U CO3[1aTh
MeXaHH3M BMelIaTeNsCTBA B T€ peAKHE ClydyaH, KOTJa He3HAYUTENbHas 10 CyMMeE CleliKa
CJIUSIHHUS MOXET CYIIECTBEHHO OTPAaHHYUTh KOHKYPEHIUIO Ha HeOOIbIIOM PBIHKE.

4. [IpumensTsh WHTErpUPOBAaHHBIN OAXON K COOTBETCTBYIOIIUM
9KOHOMHUUYECKUM, HMHCTHUTYHHOHAJIRHBIM M  aOMHHHCTPATHBHBIM  OapbepaM  IJs
KOHKYpEHLUHU, Kak 3akpemieHo B [lmane neiictBuit Poccuiickoit ®@enepannu «Pa3sutue
KOHKYPEHLIUH U COBEPILIEHCTBOBAHNE aHTUMOHOIIOIBHOU monuTuKU» (JlopoxHO# KapTe),
ytBepxaeHHoM 28 nexabpst 2012 roga.

5. BoznepxuBaTbcs OT BJIOXKEHUS aKTHBOB B I'OCYLApCTBEHHBIE KOPIOpalWH,
KOrZla 3TO MOXET IPUBECTH K JAOMHUHHPOBAaHHUIO IpPH OCYIIECTBIEHUH KOMMEPUYECKOMH
IEATENBHOCTH WJIM UCKaXXEHUIO KOHKYPEHIIUH.

6. IIpu  ocymecTBieHHMM  KOHKYpPEHTHOrO  IIpaBOIPHMEHEHHS  H30erartsb
UCIOJIE30BaHMsA CTAaTUYECKOrO0 CpaBHEHMs IIOKasaTeleW, HampuMep, TaKOro, Kak
HCII0JIb30BAaHKE CYIIECTBYIOIINX UHIEKCOB B KAYECTBE STAJIOHOB B CIy4asx ONpeHeSICHus,
3aKOHHO JIM LIEHOBOE IIOBEINEHHE KoMHaHuU. Vcmonp3oBaTh TECT I[€HA-BBINOJAA B
pemenusx ®AC Poccuu, ompenensiomux INOBENeHHE YYaCTHHKOB pPBIHKA, BKIIIOYAs
PELIEHHS C UCIIOJIB30BAaHUEM JaHHBIX TOBAPHBIX OUPXK.

7. BBecTH COOTBETCTBYIOMIME aIeKBaTHblE MeEpbI, rapaHTHPYIOMIHE, YTOOBI
BO3MOXXHOCTb POCCHMCKMX KOMIIAHUH CBOEBPEMEHHO COTPYAHHMYATh M COJEHCTBOBATH
pacciie10BaHuAM, IPOBOAMMBIM KOHKYPEHTHBIMU BEIOMCTBAMHU APYTHX IOPUCIUKIUU, HE
HUBEJIMPOBAJach Ob1 TpeOOBaHUIMHU poccuiickoro 3aKOHOJATEbCTBA,

NpelyCMaTpUBaIOIIET0 [JJISI POCCHHCKHX CTpaTerMiecKMXx KOMIIAHHMHA MOJXy4YeHue



0053aTeNLHOr0 IPEIBAPUTEILHOIO ONOOpEHHsT CO CTOPOHBI POCCHMCKOro opraHa
WCIIONHUTENBHON BACTH HAa IpeNocTaBlicHHe HH(opMaluu 3apyOeXHOMY BEIOMCTBY
MM Ha H3MEHEHHE HX IKOHOMHUYECKOH NeITeTbHOCTH 32 PyOexoM.

8.  Ilepuonguyecku JenaTh OIEHKY pErylIATHBHBIX HOPM, IPUHATBIX BO
BcrojiHeHue (GeepartbHEIX 3aKOHOB, Ha NIPEIMET OLIEHKH UX BIMAHUSA HA KOHKYPEHIIHIO U
nepenaBaTh pe3ysbTaThl TAKUX HcclienoBaHui B ITpaBuTENnLCTRO.

9.  OOecmeuynBarh MCIOJIb30BaHHE HEOOXOOMMBIX PECYPCOB Ul OOeCledeHUs
3QPEKTHBHOrO  IPUMEHEHHS KOHKYPEHTHOI'O  3aKOHONATENbCTBA M PasBUTHS
KOHKYPEHTHOU TOJTHUTHKH.

10. OO6ecmeunBaTh ageKBaTHbIE TapaHTHU IO 3aIlUTe HHPOpPMALUH U OOMEHy
KOH(UIeHIHaTLHON HHOopMaIei:

a) Coszmate ycnoBus, MO3BOJISIOIINE OOMEHHMBATHCS KOH(UIECHIHAIBHOM
uHpopmauueii B Clly4a€  paccleloBaHHS  TPAHCIPAaHUYHBIX  HapylIeHWH
AQHTHMOHOIIOJILHOT'O 3aKOHOIATENbCTBA.

b)  IlpuMeHsTH mpaBuia O OOpALIEHHIO C KOHGHUAEHIMANbHON HHpOpMaIUelt B
CyZleOHOM NpOM3BOJCTBE, KOTOpPHIE 00ECHEYNBAIOT 3AIMUTY MHMOPMAIMH M COXPAaHEHHE

IpoleccyanbHON CIIpaBeIuBOCTH.



BETTER POLICIES FOR BETTER LIVES

DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
Competition Committee

The Chairman

Mr. Igor Artemiev

Head

Federal Antimonopoly Service

11 Sadovaya-Kudrinskaya str, D-242, GSP-5
123808 Moscow

Russian Federation

COMP/2013.123 . 3 July 2013

Dear Mr Artemieyv,

The Competition Committee, at its 20 June meeting, provisionally concluded that, subject to future progress
on the recommendations it formulated (set out in Annex to this letter), the Russian Federation is willing and
able to assume the obligations of OECD membership in the area of competition.

The Committee recognised that the authorities have made considerable progress in establishing the necessary
legal and institutional framework for competition in the Russian Federation. The Committee also noted that
further improvements are anticipated. Nevertheless, the speed and scale of the changes underway inevitably
give rise to potential weaknesses and risks, especially in the implementation of the new laws and policies
through administrative and judicial decisions based on economic and legal analysis. These weaknesses and
risks are increased in the Russian Federation because of the size of the country and due to the fact that the
competition agency has other functions. International cooperation is an important tool for reinforcing
competition law enforcement both domestically and abroad.

Accordingly, the Committee formulated a number of recommendations (in Annex) for future action by the
Russian authorities to improve competition law, policy and practice.

In addition, the Committee requested that during the period prior to Russia's accession to the OECD, the
Russian authorities report annually on measures to give effect to the Committee's recommendations as
formulated in the Annex. This reporting, to begin in June 2014, will assist the Committee in measuring
concrete progress in the continued development of competition law and enforcement in the Russian
Federation.

The Committee has noted that, if warranted by any development, it retains the prerogative to revisit its
opinion at any time before the transmission of the opinions of all OECD technical committees to the Council.

Finally, the Committee has asked me to point out to you that recommendation 1a) does not preclude the
possibility that some practices may be considered to be violations by object of the Russian competition law,
and may be prohibited independently of their effect on the market. A guidance document should clearly
define the practices which are considered to be violations by objects.

2, rue André-Pascal
75775 Paris Cedex 16, France www.oecd.ora/daf/competition/ Tel.: +33(0) 145 248200




I take this opportunity, on behalf of the Committee Delegates and the Secretariat, to express to you
personally and to your FAS colleagues our appreciation for the excellent co-operation the FAS team has
maintained throughout the accession review, and for Russia's consistent engagement in the work of the
Competition Committee over many years.

Needless to say, the Secretariat is available to assist you in any matter related to the content of this letter and
in the further development and practical implementation of Russia's competition reform agenda.

Yours sincerely,

4

Frédéric Jenny
Chairman
Competition Committee



Recommendations for Future Action by the Russian Federation

1. Improve the quality of economic analysis and its application to competition enforcement,
throughout the competition authority, and in support of improved judicial decisions:

a) The review of restrictions of competition, the criterion defined in the law by which case-
by-case assessments of abuse of dominance, agreements and concentrations are made,
should be based on a sound economic analysis taking into account actual market features.

b) “Dominance” in a competition case should be determined on the basis of current
information and analysis. The Register of firms with market share exceeding 35% should
not have a role in determining dominance.

c) Ownership of intellectual property rights should not lead to a presumption of dominance.

d) Economic analysis should be an integral part of competition enforcement, including in the
regional offices of the competition authority.

2. Improve the coherence between the competition law and the criminal code:
a) Remove criminal liability for repeated abuse of dominance.

b) Amend the Criminal Code to reinforce the incentives of the leniency programme under
administrative law for example by limiting sentencing discretion in instances where
administrative law grants leniency.

c)rImprove cooperation between the competition authority and the criminal law investigatory
authorities. :

3. Improve the merger control procedure:

a) Modify the merger notification thresholds to conform to the 2005 OECD Recommendation
on Merger Review and international best practices on nexus, to provide that at least two
parties to a transaction have sales or assets in the Russian Federation exceeding a certain
material threshold with the relevant sales and/or assets of the acquired party limited to the
sales and/or assets of the business(es) being acquired.

b) Reduce the number of post-merger notifications, and create a mechanism to intervene in
those rare instances where a low-value merger can substantially restrict competition in a
small market.

4. Apply an integrated approach to related economic, institutional and administrative obstacles to
competition, as prescribed in the Russian Government’s action plan (roadmap) for “Promotion of
Competition and Improvement of Antimonopoly Policy” adopted on 28 December 2012.

5. Refrain from placing assets into state corporations when this may result in dominant positions in
commercial activities or distortion of competition.

6. Avoid the static use of benchmarking in competition law enforcement, such as establishing a given
market index as the reference for whether pricing conduct is lawful, and apply a cost-benefit test to
the decisions FAS imposes on market participants’ conduct, including decisions relying on
commodity exchanges.



10.

Put in place adequate safeguards to ensure that the ability of Russian companies to cooperate with
and to contribute to investigations of competition authorities from other jurisdictions in a timely
manner is not undermined by the requirement under Russian law for strategic Russian companies to
get prior permission from a federal body of executive power before providing information to
foreign authorities or changing their foreign economic activity.

Periodically review regulations under federal law for their effects on competition and transmit the
resulting observations to the Government.

Ensure that adequate resources are applied to the effective enforcement of competition law and
promotion of competition-related policies.

Ensure adequate safeguards for the protection and exchange of confidential information:

a) Create conditions to enable the exchange of confidential information in the context of
trans-border competition violations.

b) Apply rules for the treatment of confidential information in judicial proceedings that both
protect the information and preserve procedural fairness.



